CHARLES HOFFECKER
ATTORNEY
ONE MIDTOWN PLAZA, SUITE 1010
1360 PEACHTREE STREET NE
ATLANTA, GEORGIA 30309

Direct Dial 885-7576
Fax 470-225-6646
chad@hhpatlanta.com
www.hhpatlanta.com

December 20, 2020
VIA HAND DELIVERY
City of Johns Creek
Community Planning & Development
Attn: Ruchi Agarwal, Planner III
11360 Lakefield Drive
Johns Creek, GA
RE:

Amended Variance Application - 10645 Stonefield Landing
Letter of Appeal

Dear Ms. Agarwal:
Please accept this correspondence as our Amended Variance Application. The only
change, per my recent email, is to change the street suffix from Way to Landing. The rest of the
application is exactly the same. Thank you
As you know, this firm has been retained to represent Mr. Ray Johnston in the Variance
Application process regarding his property located at 10645 Stonefield Landing, Johns Creek.
Please accept this correspondence as the Letter of Appeal in support of the Variance Application
made pursuant to the Johns Creek Zoning Ordinance, Article 22.2.2 and 22.2.3. Mr. Johnston seeks
to construct a pavilion at the rear of his residential property within the 35-foot set back required
by the City of Johns Creek. The pavilion would be considered an accessory structure pursuant to
the Zoning Ordinance, Article III. Previously, Mr. Johnston completed construction of the
pavilion; however, the contractor hired to perform the construction did not pull the proper permit
for the project. In good faith, Mr. Johnston has deconstructed the pavilion and is pursuing this
variance in order to reconstruct the structure with the proper permit. Mr. Johnston’s overall
property plan is to include a swimming pool located behind his home between the house and the
pavilion. Mr. Johnston’s proposed improvements to his private property are entirely consistent
with the Johns Creek 2018 Comprehensive Plan and the Medlock Community Plan.
Mr. Johnston’s home is located in the Stonehaven subdivision in Johns Creek. In addition
to the City of Johns Creek’s building and development guidelines and codes, the Stonehaven
Homeowners’ Association has strict building requirements for any additional structure
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homeowners wish to place on their property pursuant to the HOA Covenants. Mr. Johnston has
submitted the site plan and architectural renderings of the pavilion and the proposed location to
the HOA. Given the property lines and the neighboring homes, the Stonehaven HOA has approved
the proposed pavilion only for the specific placement for which this variance is sought. A copy of
the email approval from the Homeowners’ Association is attached hereto as Exhibit A.
Specifically, section 16 of the HOA Covenants directs that any accessory structures must be placed
behind the home and not visible from the road. HOA Covenant Section 16 attached as Exhibit B.
Mr. Johnston has also consulted each neighbor immediately adjacent to his property and whose
sightlines and other interests may be impacted by the proposed placement of the pavilion. Each
property owner supports Mr. Johnston’s proposed placement and construction of the pavilion. Four
letters of support from the adjacent landowners will be provided via supplemental filing with the
City.
Specifically, the Johns Creek Zoning Ordinance provided for variances from ordinance
requirements as follows:
22.3.1. Variance Considerations. Variances may be considered in all districts. Primary
variances and concurrent variances shall only be granted upon showing that:
A. Relief, if granted, would be in harmony with, or, could be made to be in harmony with,
the general purpose and intent of the Zoning Ordinance; or
B. The application of the particular provision of the Zoning Ordinance to a particular piece
of property, due to extraordinary and exceptional conditions pertaining to that property
because of its size, shape, or topography, would create an unnecessary hardship for the
owner while causing no detriment to the public.
It is important to note, the Zoning Ordinance as to variances does not provide rigid criteria or set
hardships which must be met by the applicant. Rather, the Zoning Code allows for broad
consideration of the property owner’s application and proposed use.
The United States Constitution, mirrored by the Georgia State Constitution, guarantees a
property owner is entitled to the highest and best use of his or her property. While municipalities
have the authority to regulate the use of private property – that authority is not absolute and must
be narrowly tailored to accomplish an important public goal. In the State of Georgia, zoning
ordinances are to be strictly construed in favor of the property owner and any vagaries or ambiguity
in the language employed should be resolved in favor of the free use of the property. See Stanfield
v. Glynn County, 280 Ga. 785, 787 (2006). The City of Johns Creek ordinance at issue here is the
required 35-foot set back from the rear property line of residential property. In addition to the City,
the Stonehaven HOA has concurrent and additional restrictions on property use within its
boundaries. The HOA will not allow placement of the pavilion along the western boundary
between Mr. Johnston’s home and his neighbor. The HOA reasoning for this restriction applies
throughout the Stonehaven development and is an aesthetic regulation. It is for these reasons that
the only HOA approved location is the southwestern rear of the property where the pavilion is
more hidden from both the street and the surrounding neighbors. Additionally, placement of the
pavilion on the western side of the property would require the cutting of three trees along the
property line and the significant disturbance of Mr. Johnston’s neighbor’s yard to clear the root
systems of the trees taken down. Please see the site plan included with the variance application
2|Page

which includes the trees and the likely root system(s).
The City has suggested a second potential placement of the pavilion directly off of the rear
of the Johnston home. This placement, while outside of the rear set back, is wrought with problems
and presents difficulties which would restrict Mr. Johnston’s highest and best use of his property.
First, as stated above, Mr. Johnston has a comprehensive plan which includes the installation of a
swimming pool off the rear of the home. The property immediately off of the rear of the home is
the most level for the installation of the pool and would not require the disturbance of the trees
along the western property border. Second, as the topographical survey submitted with the variance
application makes clear, there is an 8-foot slope/drop between the southern rear of the property
and the rear of the home. This is very significant as it relates to the City’s recommendation to place
the pavilion at the rear of the home and the pool at the rear of the property. For instance, to place
the pool along the southern rear of the property (the location this application seeks to place the
pavilion) would require at least an 8-foot deep dig out of the sloping ground – which is much more
expensive. Additionally, the southern property line is populated by a number of pine and hardwood
trees which are not on Mr. Johnston’s property. Rather, these trees are on neighboring property.
The work to install the pool in the location suggested by the City would destroy the root systems
of these trees on neighboring property causing a hazardous condition to Mr. Johnston and his
neighbors. The critical root systems of the trees located on the western and southern boarders of
the property are included in the variance site plan submitted herewith. In contrast, the foundation
of the footings and the proposed retaining wall would only dig 1-foot into this area and not disturb
the neighboring property owners’ trees.
The Variance Application does not offend any legitimate interest the City of Johns Creek
has in regulating the use of private residential property. Further, there is no logical alternative to
the proposed placement of the pavilion as detailed in the site plan submitted. Mr. Johnston
respectfully requests his variance be granted and he be allowed to reconstruct the pavilion as
detailed herein.
Sincerely,

Charles Hoffecker
Charles Hoffecker
CH/ser
Enclosures
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